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I.

Introduction

Next Century Cities (“NCC”)1 submits this reply in response to the Federal Communications
Commission’s (“FCC” or “Commission”) request to refresh the record for the Restoring Internet
Freedom Order and Lifeline proceedings in the above captioned dockets. 2 As many commenters
have suggested, NCC agrees that the Lifeline program and pole attachment rights are
inextricably linked to the Commission’s Title II authority.
Communications technologies are essential, even more so in the wake of the coronavirus
(COVID-19) health crisis. The Lifeline Program ensures that low-income families are able to get
online to apply for jobs, attend classes, go to work, and communicate with healthcare providers
while stay-at-home orders remain in place. These are among the many reasons why the
Commission should work quickly to adopt a strong legal framework that protects Lifeline’s
broadband internet access service (BIAS) and the low-income consumers that Lifeline serves.
Additionally, the Commission’s decision to reclassify BIAS as an “information service” removes
BIAS-only providers from the statutory scheme that governs pole attachments. If a portion of
those who would provide broadband only services are unable to attach, that will limit the
Commission’s ability to promote broadband build-out. Equally worrisome, current pole
attachment rules could render broadband-only providers that have the resources to deploy to
1
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unserved or underserved areas unable to do so at a time when families and businesses are relying
on the FCC to promote policies that will make it easier for them to connect. The consequences of
this reclassification will inevitably contribute to the digital divide.

II.

The Commission is Widening the Digital Divide by Preventing BIASOnly Providers From Participating in the Lifeline Program

In its public notice the Commission sought comment on whether there were alternative avenues
by which it could continue to provide broadband services through programs such as Lifeline. As
NCC stated, if broadband is not designated as a Title II service it cannot be subsidized through
the Lifeline program.3 Other commenters have sought to make the distinction that under Section
254 of the Telecommunications Act the Commission could include broadband that was provided
by a telecommunications carrier that also provided voice or cable services.4 However, this
distinction necessarily implies that broadband internet access service (“BIAS”) only providers
would not be able to subsidize their service through programs such as Lifeline.
Under Section 254(c) of the Communications Act universal service is defined as “an evolving
level of telecommunications services that the Commission shall establish periodically under this
section, taking into account advances in telecommunications and information technologies
services.”5 The Commission has listed broadband as a supported service in the Code of Federal
Regulations.6 As we have previously stated, broadband’s inclusion in the Lifeline program is
dependent on its common carrier status.7 The court in Mozilla explained:
Section 254(e) provides that “only an eligible telecommunications carrier
designated under section 214(e) of this title shall be eligible to receive specific
Federal universal service support.” 47 U.S.C. § 254(e) (emphasis added). And the
statute expressly defines an “eligible telecommunications carrier” as a “common
carrier” under Title II. Id. § 214(e)(1).8
Under this rationale, an entity that provides telephone or cable services that is designated as a
common carrier, and further as an ETC, could provide broadband services and be subsidized by
the Lifeline program. However, BIAS-only providers that do not provide telephone or cable
services cannot be designated as common carriers or ETCs and therefore would not be able to be
subsidized under the Lifeline program.
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Some commenters have suggested that the Commission could look to the Universal Services
Transformation Order for the legal authority to continue supporting Lifeline broadband.9 In that
order, the Commission found that it had authority under section 254 to use universal service
funds to administer broadband services provided by ETCs, even if broadband is classified under
Title I.10 The Commission argued that “Section 254 grants the Commission clear authority to
support telecommunications services and to condition the receipt of universal service support on
the deployment of broadband networks, both fixed and mobile, to consumers.”11 Next Century
Cities disagrees that section 254 provides a meaningful solution for BIAS-only providers to
continue to provide service under the Lifeline Program.
Commenters have noted that when the Connect America Fund broadband requirement was
challenged, the Court of Appeals for the Tenth Circuit upheld the Commission’s interpretation of
section 254.12 Importantly, the Court found that the language in Section 254(e) which requires
carriers to use universal service support only for the provision, maintenance, and upgrading of
facilities and services is not narrowly limited, but “was intended as an implicit grant of authority
to the FCC to flesh out precisely what ‘facilities and services’ USF funds should be used for.”13
However, providing universal service funds under this rationale is also conditioned upon an ETC
designation.
The inability for BIAS-only providers to be classified as a common carrier is particularly
problematic when unserved and underserved communities may not have access to options other
than BIAS only providers. The Commission’s decision to reclassify broadband under Title I has
removed the ability for BIAS-only providers to provide low-cost service to the communities they
serve.
Notably, COVID-19 has highlighted why every American, regardless of income, must be able to
get online to work, learn, obtain healthcare, and stay connected to friends and family.14
Eliminating broadband only providers from the market flies in the face of the Commission’s
efforts to support unserved and underserved populations who rely on Lifeline for access to
broadband and widens the digital divide.
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In order for the Lifeline Program to remain as robust as possible, the Commission should seek to
give communities as many options to connect. As more telecommunications carriers leave
markets or relinquish their ETC designation, Lifeline subscribers may only be able to turn to
BIAS-only providers. However, if classified under Title I, BIAS-only providers will be unable to
provide the low-cost options. Consequently, reclassification may be the difference between
populations in need being able to connect or being left on the wrong side of the digital divide.

III.

The Reclassification of Broadband Under Title I Eliminates Pole
Attachment Rights for BIAS-Only Providers

The FCC’s decision to reclassify BIAS as an “information service” will have incredibly
detrimental effects on BIAS-only providers as it will effectively strip them of the ability to attach
to poles. The California Public Utilities Commission correctly points out, federal law affords
pole attachment rights only to cable television systems and “telecommunications services.” 15 The
Commission regulates the “rates, terms, and conditions for pole attachments” unless a state
reverse-preempts the FCC under Section 224(c)of the Communications Act of 1996.16
The Court in Mozilla acknowledged, the Commission’s rationale adequately addressed mixeduse or commingled service facilities. However, the Court explained that the “plain text of Section
224 speaks only of telecommunications services and cable televisions services” 17 which would
necessarily exclude any pole-attachment protections for BIAS-only providers.18 The
Telecommunications Act defines a telecommunications service as the “offering of
telecommunications for a fee directly to the public. . . regardless of the facilities used.”19 If BIAS
is not considered a “telecommunications service,” the BIAS-only provider would fall outside of
the scope of Section 224 and have no statutory avenue to attach to poles in a state that does not
reverse preempt the Commission.
Additionally, the Communications Act defines a pole attachment as “any attachment by a cable
television system or provider of telecommunications service. . . .”20 The grant of authority
provided in Section 224(b)(1) states that “the Commission shall regulate the rates, terms, and
conditions for pole attachments to provide that such rates, terms, and conditions are just and
reasonable. . . .”21 This language limits pole access rights to telecommunications carriers only.22
Under this analysis, BIAS-only providers will no longer be able to enjoy statutory rights, under
15
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federal law, to nondiscriminatory, just and reasonable access to poles and conduits.23 This will
negatively impact competition and may prevent BIAS-only providers from building out new or
existing networks, and will favor incumbent providers over new BIAS-only entrants.
Next Century Cities members are in states who reverse-preempt the Commission and those who
do not. Several provide municipal broadband services. If a city does not own the poles to which
they attach they must go through the same procedures the industry uses to attach to poles. This
means negotiating pole attachment agreements with investor-owned utilities and they may be
forced to pay higher pole rents than cable and telecommunications providers.24 Furthermore, in
those states that have not reverse-preempted the Commission, there is a stark lack of laws and
regulations in place to promote consumer protection and provide for the enforcement and
compliance regimes that are required to promote competition and universal service
deployment.25 However, as commenters have pointed out, the whole pole attachment regulatory
scheme, including reverse preemption under Section 224, applies only to cable television
systems and “telecommunications services.”26
Again, the current health crisis has highlighted the need to expand broadband connectivity
solutions. Pole attachments are key to the deployment of both wireline and wireless networks.27
It is critical that the Commission avoids promoting policies that can bottleneck broadband
deployment or create new barriers to entry that could raise prices.28 The statutory implications on
pole attachment rights for BIAS-only providers could delay or harm emergency broadband
deployment efforts and negatively affect competition and public health.29
As we and other commenters have pointed out, the classification of BIAS-only providers under
Title I will create a series of negative impacts that may ultimately lead to delays in broadband
deployment. Notably, it would prevent BIAS-only providers from sharing the same protections
that are available to cable and telecommunications providers.
Fortunately, the Commission has an opportunity to reverse course. The Commission should
reclassify broadband as a Title II service, which will allow the Commission to apply current rules
and benefits regarding pole attachment procedures and pricing.
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IV.

Conclusion

The Commission’s reclassification will create a series of unintended consequences that will
prevent BIAS-only providers from being able to provide services through the Lifeline program.
This will keep those community members that cannot afford unsubsidized service from getting
online and widen the digital divide, an outcome that is antithetical to the agency’s universal
goals.
By the same token, with the Commission’s reclassification of BIAS under Title I, BIAS-only
providers will find themselves outside of the statutory regime that governs pole attachments.
This will ultimately slow broadband deployment and lead to a patchwork of state based
regulatory regimes as not all states have reverse-preempted the Commission’s pole attachment
rules. As such, NCC remains committed to working with the Commission to reduce deployment
gaps and promote deployment of broadband access to all Americans.
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