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Access to Multiple Tenant Environments

N N N N N

COMMENTS OF NEXT CENTURY CITIES

l. Introduction:

Next Century Cities (“NCC”)! respectfully submits these comments to the Wireline
Competition Bureau’s (“WCB”) request to refresh the record on improving competitive
broadband access to multiple tenant environments.? Exclusive revenue sharing and wiring
agreements present significant challenges for municipalities seeking to increase broadband
competition for their residents. The Federal Communications Commission (“FCC” or
“Commission”) must ensure that all residents have access to high-speed, reliable broadband
connectivity regardless of their type of housing.

The Commission requests comment on the impact that revenue sharing agreements have
on competition and deployment of facilities in multi-tenant environments (“MTEs”). By design,
these agreements restrict new market entrants, reduce competition, and limit consumer’s choices

on connectivity offerings. In addition, exclusive wiring agreements in MTEs are similarly

! Next Century Cities is a nonprofit nonpartisan 501(c)(3) coalition of over 200 member

municipalities that work collaboratively with local leaders to ensure reliable and affordable broadband
access for every community.

2 See Wireline Competition Bureau Seeks to Refresh Record on Improving Competitive Broadband Access to
Multiple Tenant Environments, GN Docket No. 17-142 (WCB 2021).



situated. They preclude other competitive providers from being able to access key building
technologies and thus create a de facto local monopoly for the agreement holder.

Finally, the Commission should utilize its authority to restrict these agreements. The
existence of paid agreements between providers and property owners is evidence that the
practice is valuable to providers. However, the value to providers and landlords/managers comes

at the expense of diverse service offerings for residents.

Il.  Revenue Sharing Agreements Disincentivize Market Entrants and Reduce
Consumer Choice in Broadband Offerings.

The Commission seeks comment on the impact that revenue sharing agreements have on
competition and deployment of facilities in MTEs. These agreements direct a portion of a
provider's revenue to a landlord for each resident that subscribes to their particular service,?
disincentivizing local competition on a number of levels. Unsurprisingly, as new competitive
providers seek to enter a market they may be unwilling or unable to engage in similar revenue
sharing agreements. By deterring new market entrants, consumer choice is reduced. As NCC
member communities have stated, even though cities are interested in increasing broadband
competition, exclusive agreements prevent new entrants from accessing portions of a city's
MTEs.

Too many MTEs have evolved into de facto local monopolies. As communities densify
and more MTESs enter into anti-competitive agreements, local officials are rightly worried that

exclusive agreements will prevent competitive providers from investing new resources into their

3 Ernesto Falcon, The FCC is Siding With Landlords and Comcast Over Tenants Who Want Broadband Choices,
EFF (June 24, 2019), https://www.eff.org/deeplinks/2019/06/fcc-siding-landlords-and-comcast-over-tenants-who-
want-broadband-choice.
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areas.* Additionally, given the level of investment communities are anticipating due to proposed
funding opportunities in the Infrastructure Investment and Jobs Act,® the Commission must
ensure that municipalities are poised to make best use of these funding programs if codified into
law.

Municipalities have been clear, the drawback these agreements have on broadband
competition and residents of MTEs far outweighs any perceived benefit. The Commission barred
providers from entering into exclusive service contracts with MTEs in 2008.% It did not,
however, extend this prohibition to exclusive revenue sharing and wiring agreements.” Now,
incumbent providers are willing and able to effectively impose exclusive service agreements
through the use of these permitted arrangements.

While these providers may not be violating the letter of the law, they are certainly at odds
with its spirit. Interfering with marketplace competition undermines the Commission’s universal

service goals.

1. Exclusive Wiring Agreements Restrict Competitive Access to MTEs

The Commission also seeks comment on the effects of exclusive wiring arrangements on
competition and deployment of facilities in MTEs. It should revise its conclusion that exclusive

wiring arrangements generally do not preclude access to new entrants. In fact, exclusive wiring

4 City and County of San Francisco Board of Supervisors, Financial Analysis of Option for a Municipal Fiber Optic
Network for Citywide Internet Access at 59 (2016),
https://sfbos.org/sites/default/files/FileCenter/Documents/55326-BLA.MuniGigabitFiberFinance031516.pdf.

> Nicholas Fandos, Broadband in the infrastructure bill: taking aim at the digital divide (Aug. 2, 2021),
https://www.nytimes.com/2021/08/02/us/broadband-infrastructure.htmi.

62007 Exclusive Service Contracts Order at { 10; see also Promotion of Competitive Networks in Local
Telecommunications Markets, Report and Order, FCC 08-87, 23 FCC Rcd. 5385 1 5 (2008).

" Exclusive Service Contracts for Provision of Video Services in Multiple Dwelling Units and

Other Real Estate Developments, Second Report and Order, FCC 10-35, 25 FCC Rcd. 2460

(2010).
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arrangements negatively affect consumer choice, inhibit entry of competing service providers,
and discourage competition on the basis of price and service quality. These agreements bring a
host of drawbacks and offer limited benefits for the residents of MTEs.

Exclusive wiring agreements provide a single provider with the unshared right to use the
wiring in a building to deliver broadband service. These agreements prevent new and
competitive market entrants from utilizing existing wiring in a building to provide service. These
agreements usually require new entrants to install new wiring in an MTE if they wish to provide
service to its residents, a cost that small providers, cooperatives, and municipalities may be
unable to bear.

In addition, in MTESs subject to exclusive wiring deals, tenants are unable to receive
higher quality service without first requesting the incumbent to perform the upgrade. For
example, an NCC member municipality shared insights into a business that required fiber
Internet access to adapt to the pandemic. However, the provider serving their MTE had an
exclusive wiring agreement in place. The provider sought to charge the business for the
infrastructure upgrade to the building. Due to the wiring agreement, the business was unable to
search for other providers that may have done the project for a lower cost. The incumbent
provider essentially held an exclusive service agreement because there were no other providers
authorized to provide the necessary infrastructure to the building.

Furthermore, member municipalities have highlighted that some providers may advertise
higher speeds as a way to entice MTE owners to enter into exclusive agreements. However, once
these agreements are signed providers have little to no incentives to compete on either price or
service quality. Therefore, a deal which may seem good at the time of signing is not future proof

and locks consumers out of meaningful upgrade choices.



IV. The Commission Should Restrict Exclusive Revenue Sharing and Wiring
Agreements.

The Commission’s efforts in 2000 and 2008 acknowledged a challenge that tenants today
continue to face — MTE owners too often limit their ability to choose the provider that best suits
their needs. Exercising its mandate under Section 706, the Commission rightly prohibited
exclusive service contracts in MTEs.®

Exclusive wiring and revenue sharing agreements do not align with the Commission’s
statutory mandate and stated policy of promoting broadband deployment through regulatory
measures that promote local competition. Absent FCC intervention, current exclusivity practices
will hinder municipalities’ ability to improve the local broadband marketplace and ensure that

every resident can access affordable, high-quality service.

A. The Commission should empower tenants and residents to retain choice
among different providers.

When the Commission extended its prohibition on exclusive service agreements to
residential tenants in 2008, it did so because the perpetuation of exclusive arrangements were
inconsistent with the procompetitive goals of the 1996 Telecommunications Act.® Just as
exclusive service agreements proved anticompetitive in 2008, the exclusive wiring and revenue
sharing agreements that have become the norm in the years since expose the need for a more

robust policy that encompasses the range of tools that providers and MTE owners might use to

8 Promotion of Competitive Networks in Local Telecommunications Markets, Report and Order, FCC 08-87, 23
FCC Rcd. 5385 1 9-10 (2008).
°1d. at 1 12 (2008).



improve their own profit margin at the expense of consumer choice, redundancy, and affordable
service offerings.

For instance, the City of San Francisco’s local ordinance focuses on the occupants’
choice in broadband providers. Rather than restricting particular types of agreements, the
ordinance states, “No property owner shall interfere with the right of an occupant to obtain
communications services from the communications services provider of the occupant's choice.”*°
Preserving the tenants right to choose which ISP best fits their needs would help avoid the

competition hindrances which have emerged in light of the Commission’s previous prohibition

on exclusive service agreements.

B. Exclusive revenue sharing and wiring agreements reduce the options that
local governments have to improve broadband quality, competition, and
address affordability.

Local governments nationwide are seeking innovative ways to improve broadband
competition. In some cases, this means building broadband infrastructure and either managing
the service to residents as a utility or partnering with a provider who can leverage public assets.
At the same time, these initiatives are limited in their ability to serve the entire community when
MTE owners can restrict availability to tenants. Similarly, new wireline entrants could drive
prices down and bring novel service offerings, but residents are limited in their choice when
MTE owners engage in exclusive agreements.

Additionally, with the influx of federal funding for broadband access and adoption
available to local governments, the current regulatory regime continues to curtail opportunities

for improving wireline competition. While local governments like San Francisco have

10 san Francisco, California, Municipal Code §5201(a),
https://sfgov.legistar.com/View.ashx?M=F&ID=4880107&GUID=B5B52CDA-BF62-47A1-95E1-5F7A2D9F90B9.
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established ordinances encouraging competition, countless more communities rely on the FCC’s
policies to ensure that MTE residents and businesses retain a competitive broadband
marketplace.

As of October 2021, the Commission has enrolled over five million households in the
Emergency Broadband Benefit program, a broadband subsidy that helps low-income families
afford monthly subscriptions. Still, millions of eligible residents are not enjoying the monthly
benefit the program offers, some of whom may live in MTEs. Since providers voluntarily
participate in the program, the existence of exclusive wiring and revenue sharing agreements
may inhibit some residents from enrolling with the participating provider of their choice simply
because the MTE owner’s agreement prevents them from doing so.

Exclusive wiring and revenue sharing agreements hinder the Commission’s
procompetitive goals. Moreover, these agreements limit the opportunities available to local
governments to improve speed, affordability, and consumer choice for huge swaths of the

population.

V.  The Commission Can Also Facilitate Improved Competition in MTEs by
Encouraging Open-Access Wiring and Making Existing Agreements Transparent.

Open-access wiring and transparent agreement are two ways that the Commission can
help improve competition in MTES.

Encouraging new MTE developments to install wiring that a variety of providers can use
is one way that the Commission can help ensure that MTEs enable competition. Absent access to
wiring in MTEs, wireline competitors do not have the physical infrastructure they need to offer
service to MTE tenants. One solution to this problem is to incentivize MTE owners to own the

wiring in their buildings and make it available to any provider that tenants choose. This furthers



the national goal of equipping the nation with high-quality future proof infrastructure that can
serve residents and businesses for decades to come.

Additionally, the Commission can better inform municipalities and the public by
requiring that agreements between MTEs and ISPs are transparent. Without information about
the agreements that are already in place, the public is limited in its ability to inform the
Commission’s regulatory efforts and municipalities are hindered in their own efforts to improve
MTE competition. Requiring that agreements be made publicly available would shed light on the
arrangements that are currently in place and the specific impact they have on competition.

Transparent agreements can also help with broadband planning for new competitors.
Knowledge about the length of existing agreements would provide notice to competing
providers, opening a competitive incentive for improved service offerings. Absent transparent
information, wireline providers may be deterred from providing competitive service offerings.

When new competitors consider whether to offer service in a community, open-access to
wiring and transparency in agreements between MTE-owners and providers could improve
opportunities for new wireline competition. Additionally, transparency can bolster the case for
additional service offerings by reducing uncertainty which can act as a deterrent for new

providers.

VI. Conclusion

Communities nationwide are working to ensure their residents are able to access the high-
speed, affordable and reliable broadband connections that enable full participation in a digital
society. However, residents of MTEs subject to exclusive revenue sharing and wiring agreements
often do not have the ability to choose which provider would best suit their needs. These

agreements have been and will continue to be exploited as ways to avoid the Commission’s

10



prohibition on exclusive service agreements. Therefore, the Commission should take the

necessary step of prohibiting these types of agreements as well.
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